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Dear Mr. Jordan:

Enclosed plcase find The Leadership Forum’s Response to the above-styled Complaint.
Also enclosed please find a Designation of Counsel Statement relating to this matter.

If you have any questions please do not hesitate to contact me concerning this matter.

Very truly yours.
% S we™
Stefan C. Passantino

SCP:caf
Enclosure
cc: Susan B. Hirschmann, Esq. (w/enc.)
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BEFORE THE
FEDERAL ELECTION COMMISSION

DEMOCRACY 21,
CAMPAIGN LEGAL CENTER, AND
CENTER FOR RESPONSIVE POLITICS,

V.

THE LEADERSHIP FORUM

N N N N N N Nuw N ' e’

THE LEADERSHIP FORUM INC.’S RESPONSE TO COMPLAINT

Respondent, The Leadership Forum, Inc. (the “Forum”) submits this Respomsé to
the above-styled complaint (hereinafter, the “Complaint”) filed with the Federal Election
Commission (hereinafter, the “Commission”). The allegations of the Complaint against
the Forum are groundless and represent a virtual replica of allegations previously filed by
these same Complainants and rejected by the Commission. Having once thoroughly
considered and rejected the baseless allegations in this Complaint, the Commission need
give this matter no further investigation or action and the Complaint should be dismissed.

I. INTRODUCTION

Relying on nothing more than quotes and speculation proffered by individuals
having nothing to do with the Forum, the Claimants have filed the present Complaint
with the Commission alleging that the Forum has violated, or is engaging in a scheme to
violate, the Federal Election Campaign Act of 1971 (“FECA” or the “Act”) as amended
by the Bipartisan Campaign Reform Act of 2002 (“BCRA”). From the utter and

complete lack of evidence proffered in support of their allegations against the Forum, as
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well as the reliance upon allegations and evidence already expressly rebuked by the
Commission, one can only conclude that the Forum has been added as a respondent to
this action in an effort to provide political “balance” to what would otherwise be a
complaint filed by watchdog groups solely against Democratic entities. What few
allegations and evidence are raised against the Forum in this Complaint have already been
once considered and rejected by the Commission and, consequently, there is no basis to
initiate a second investigation of the Forum and its activities.
11. THE ALLEGATIONS RAISED IN THE COMPLAINT AGAINST THE FORUM

At its core, the Complaint alleges that the Forum, and two other groups, are the
embodiment of a scheme by party and political operatives to circumvent BCRA by using
soft money to influence 2004 federal elections. See, Complaint, § 2. Specifically, the
Complaint alleges that the respondents “are in fact federal ‘political committees’ . . .
which have a ‘major purpose,” indeed an overriding purpose, to influence candidate
elections, and more specifically, federal candidate elections, and which have spent, or are
planning to spend, millions of dollars for the announced purpose of influencing the 2004
federal clections.” Id., 49 5, 9, 10. As such, the Complaint alleges, the respondents,
including the Forum, are restricted by 2 U.S.C. §§ 441a(a)(1)(C) from receiving and
spending funds in excess of federal limits.

In support of its allegations, the Complaint refers to numerous published

statements directly attributed to officers of, and donors to, the Democratic

respondents to the Complaint These

statements purport to reveal that the objective of the groups is to defeat President
2
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George W. Bush, and aid whoever his Democratic opponent turns out to be, in the 2004
election. See, Complaint, 9 12-15, 19, 21, 22, 24, 26.

In contrast, the Complaint is unable to cite any quotes by any individual
associated with the Forum in support of its allegation that the Forum has or intends to
participate in any federal election. Rather, the Complaint refers to a single quote, issued
before the effective date of BCRA, by an individual having no alleged affiliation with the
Forum that “we’re having stuff set up right now” and interpreting what the speaker must
have meant by that quote. Complaint, § 27. Other than simple reference to press
analysis of the Forum, the only other “evidence” raised against the Forum is the fact that
(1) “[t]he Leadership Forum is headed by several individuals with close ties the House
Republican leaders” and (2) “[t]he NRCC transferred $1 million in non-federal funds to
the Forum shortly before November 5, 2002”. Complaint, 4§ 30-31.

On the basis of these “facts”, the Complaint alleges that the Forum is a “political
committee” accepting contributions “for the purpose of influencing [an] election for
Federal office” pursuant to 2 U.S.C. § 431(8)(A). Id., J 36. As such, the Complaint
alleges, the Forum is subject to the contribution limits, source prohibitions and donation
limits imposed by the Act. Id., § 37. The Complaint then follows its logic to the
conclusion that “[b]ecause all three section 527 group respondents . . . have a ‘major
purpose’ to support or oppose the election of one or more federal candidates, and because
all three respondents have spent or imminently intend to spend far in excess of the
statutory $1,000 threshold for ‘expenditures’ for this purpose, ... the Commission

should find all respondents in violation of all [applicable] provisions of law.” Id., § 57.

ATLANTA:4623972.1
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III. THE COMMISSION’S PREVIOUS ANALYSIS OF THE FORUM

In MUR 5338, dated April 2, 2003, the Commission considered, and rejected,
virtually identical allegations against the Forum to those presented here. Moreover, MUR
5338 was based on the same “evidence” asserted by the same complainants raised in this
Complaint. Copies of the Commission’s Statement of Reasons (April 24, 2003) and the
accompanying First General Counsel’s Report (March 27, 2003) dismissing MUR 5338
are attached hereto as Exhibits A and B. In reaching its conclusion that the Forum is not
in violation of BCRA, the Commission specifically considered and rejected as evidence
of wrongdoing the same “we’re having stuff set up now” quote asserted again in the
current Complaint. Compare, Exhibit B, p. 8 and Complaint, §27. The Commission
specifically considered and rejected as evidence of wrongdoing the relationship between
members of the Forum and House Republican leaders (compare, Exhibit B, p. 5-8 and
Complaint, § 30) and the Commission specifically considered and rejected as evidence of
wrongdoing by the Forum the acceptance of a $1 million donation from the National
Republican Congressional Committee (compare, Exhibit B, p. 9-10 and Complaint, § 31).

Ultimately, the Commission found that the Leadership Forum was not
“established, financed, maintained or controlled by the National Republican
Congressional Committee (‘NRCC’), as the complaint alleges” by virtue of its
acceptance, and return, of $1 million from the NRCC. See, Exhibit B, p. 2, 13-16. The
Commission further found that, notwithstanding the relationship of officers Susan
Hirschmann and Bill Paxon, among others, to the Forum, “[t]here does not appear to be
any evidence that either the NRCC or the House Republican leadership has any formal
authority to direct or participate in the Forum’s governance.” Id., p. 17-18.

4
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With respect to the association of certain members of the Forum to members of
the Republican Leadership, raised again by the Complainants in the current Complaint,
the Commission recognized that “[o]f the five individuals who appear to be most closely
associated with the Forum, one is a former Chairman of the NRCC; two are former
NRCC staff members, [and] one left a position last August as chief of staff to the then-
Majority Whip, who is now Majority Leader”. Notwithstanding these relationships, in
MUR 5338, Commission expressly held that “something more than the mere fact of such
informal, ongoing relationships between the personnel of a potentially sponsoring and
potentially sponsored entity is necessary to support a conclusion of ‘establishment,
financing, maintenance or control’” under BCRA. Id.

Ultimately, in MUR 5338, the Commission thoroughly considered, and rejected,
all three pieces of “evidence” of a violation relied upon in the current Complaint and
concluded that there was no reason to believe that the Forum had violated the Act or
BCRA. See, Exhibit A, p. 1 & Exhibit B, p. 33. For the same reasons, the same
conclusion is appropriate once again.

IV. ANALYSIS OF THE ALLEGATIONS RAISED IN THE COMPLAINT AGAINST THE
FORUM

As stated above, the core allegation in the current Complaint is that the
respondents “are in fact federal ‘political committees’ . . . which have a ‘major purpose,’
indeed an overriding purpose, to influence candidate elections, and more specifically,
federal candidate elections, and which have spent, or are planning to spend, millions of
dollars for the announced purpose of influencing the 2004 federal elections.” Complaint,

99 5, 9, 10. Not only are the complainants utterly unable to provide any proof in support
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of those allegations with respect to the Forum, but rather all available evidence supports
the exact opposite conclusion. This is because the Forum was expressly created, and has
been operated, not to influence federal candidate elections.

A. STRUCTURE OF THE LEADERSHIP FORUM

The Forum is a Virginia non-stock corporation that is registered with the Internal
Revenue Service as a Section 527 Political Organization. The express purpose of the
Forum is “[t]o engage in nonfederal political activities on state and local levels and
engage in dialogue on issues of importance to all Americans.” See Notice of Section 527
Status, filed with the IRS (attached hereto as Exhibit C). In order to have the freedom to
fully participate in state and local election activities as allowed by applicable state law,
the Forum expressly recognized that it would not engage in any activities that would
subject it to FECA regulations. Therefore, its Articles of Incorporation expressly forbid it
from engaging in “Federal Election Activity” as defined by the BCRA. Leadership
Forum Articles of Incorporation (attached hereto as Exhibit D). As a result, the Forum
cannot “purchase, create or participate in any broadcast or public communication which
refers to a candidate for Federal office. . . engage in voter registration activity within 120
days of a regularly scheduled Federal election or engage in voter identification or ‘get out
the vote’ activities in connection with any election in which a candidate for Federal office
appears on the ballot.” Id.

The Forum also understood that to assure that FECA restrictions did not apply, it
could not be deemed to be directly or indirectly established, maintained, or controlled by
a political party or a federal candidate. Consequently, its Articles of Incorporation

expressly provide as follows:

ATLANTA:4623972.1
February 23, 2004



%
(Y]
L
"
L
wif
oy
<
L)
o0
g

4 4

The corporation shall not permit any employee of a Federal candidate or state,

district or local committee of any political party to directly or indirectly establish,

maintain, finance or control the corporation. The corporation shall not permit any
employee of a Federal candidate or state, district or local committee of any
political party to be employed by, or provide services to, the corporation. The
corporation shall not authorize candidates for Federal office, nor their actual
agents, to solicit, receive, direct, transfer or spend funds of any kind for the
corporation

Id. In short, the Forum is a wholly independent organization that, aside from sharing a

common ideology, has no affiliation with any federal political party or candidate.

B. ERRONEOUS PRESS REPORTS RELATING TO THE FORUM

Given these self-imposed restrictions, considerable press reporting concerning the
Forum’s structure and purpose, relied upon by the Claimants as the sole factual basis for
their complaint, has been entirely inaccurate. For example, the Forum was not designed
to “channel soft money to House campaigns”. See T. Edsall “Campaign Money Finds
New Conduits As Law Takes Effect”, The Washington Post (November 5, 2002)

The allegation is completely and patently false.
Nevertheless, the Claimants latch onto this article as if it were gospel, quoting this remark
in paragraph 32 of their Complaint as evidence that the NRCC through the Forum will
raise and spend soft money on federal election activities in violation of the BCRA.

The falsity of this claim is easily established by reference to the Forum’s
statement to the IRS and its Articles of Incorporation (attached hereto as Exhibits C and
D). These documents make clear that the Forum will not participate in Federal Election
Activity and that its purpose is to participate in state and local elections as allowed by

state law. The Complaint also quotes from another article in an extremely misleading

manner to support its contentions. It states that “Scott Reed, a Republican Strategist, said

ATLANTA:4623972.1
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that the Leadership Forum would be ‘the House go-to operation’”. Complaint § 32,
quoting D. Van Natta, “Parties Create Ways to Avoid Soft Money Ban”, The New York
Times (Nov. 2, 2002) Mr. Scott Reed, the
“operative” quoted in the article, did not mention “federal elections” in his statement.
Furthermore, the article goes on to recognize that “[b]ecause it is independent from other
national Republican Party organizations, the group, the Leadership Forum, can solicit and
accept soft money from the same donors who once wrote the largest checks to the formal
party committees. ‘This is the way politics and campaigns will be run under the new law’
Mr. Reed said.” Id. (emphasis added). The Claimants left the body of this passage out of
their Complaint.

Many other articles are highlighted in the Complaint. Several of the statements
that are made therein, however, are, at best, uninformed conjecture, and more commonly,
false allegations. See e.g. Complaint § 27, quoting A. Bolton, “Both Parties Race To Set
Up New Soft Money Mechanisms”, The Hill (Oct. 23, 2002)

The conclusions in the article are directly contradicted by the documents
creating the Forum, the restrictions imposed on it, and the facts surrounding its creation.

For these reasons, the allegations against the Forum are not only completely
unsupported by any evidence but, in fact, run directly contrary to all existing evidence
concerning the Forum.

IV. CONCLUSION

The Commission should not allow the Complaint process to continue to be abused

in this way. The Forum has done nothing to violate the FECA as amended by the BCRA.

On the contrary, it is quite apparent that the Forum has taken great steps to ensure that its

8
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activities will be in compliance with federal law, albeit by existing outside of the law’s
reach. However, notwithstanding the fact that there is absolutely no evidence that would
indicate that the Forum has, or will, violate BCRA, the complainants have seen fit to cut
and paste past allegations and “evidence” expressly considered and rejected by the
Commission in an effort to appear “nonpartisan” in filing a complaint against certain
Democratic 527°s. The Commission must dismiss the Complaint against the Forum and
find no reason to believe that the Forum has violated the Act or the regulations
promulgated thereunder.

Respectfully Submitted,

G
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i -

i 3 //Z/ J A o™

- J. Randolph Evans

:Z{ Stefan C. Passantino

o Seth F. Kirby

w McKenna Long & Aldridge LLP

™ 303 Peachtree Strect, NE
Suite 5300
Atlanta, Georgia 30308
1900 K Street, NW
Washington, DC 20006

Telephone: (202) 496-7138

Designated counsel for the Leadership
Forum, Inc.
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OFFICE OF THE CHAIR Co S
BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)
The Leadership Forum, et al. ) MUR 5338
)
STATEMENT OF REASONS
)
.
1) On April 2, 2003, the Commission voted 4-2' 10 accept the recommendations of
::' the Office of General Counsel (*OGC”) that the Leadership Forum and the Democratic
,: State Parties Organizations (“DSPO”) did not violate prohibitions codified in the
o Bipartisan Campaign Reform Act (“BCRA") that prohibit the raising and spending of soft
<r money by national political partles The Commission, at OGC’s recommendation, found
E‘: Reason to Believe that the National Republican Campaign Committee (“NRCC™)
~ violated 2 U.S.C. §441i(a) in transferring $1 million to the Leadership Forum. Due to

mitigating circumstances, including the return of the money to the original donors, the
Commission, by the same 4-2 vote, accepted OGC’s recommendation to issue a letter of
admonishment to the NRCC but take no further action.

This Statement of Reasons does not dispute the ultimate outcome of this matter,
but rather notes our disagreement with an extraneous observation expressed in the
General Counsel’s report. The General Counsel’s report appropriately concludes that
there is no reason to believe that DSPO has committed any act in violation of BCRA.
This conclusion logically flows from the simple fact that there is no reason to believe that
DSPO has done anything at all since BCRA's effective date of November 6, 2002. The
“no reason to believe” finding should have ended the analysis with respect to DSPO. It
did not. OGC went on to examine the legal status not only of DSPO, but of a third party
not notified or given an opportunity to respond. We believe this was to be unwarranted
and inconsistent with our obligation to treat all parties fairly.

The issue at hand concerns affiliation, a status that attaches when one organization
is directly or indirectly established, financed, maintained, or controlled by another.* The

! Vice Chairman Smith, and Commissioners Mason, McDonald, and Toner voted to approve the
recommendations.

* 2 U.S.C. §441a(a)(1)(B).

}2U.8.C. 441i(a)(2)
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Counsel’s report correctly notes that Commission “regulations state that when. «+.. i"..
determining whether an organization is established, maintained or controlled by a
national party committee —- and thus subject to the prohibition on the use of non-Federal
funds - the Commission’s findings must be ‘based on the entities’ actions and activities
solely after November 6, 2002." 11 CFR 300.2(c)(3).™ Despite its concession that there
is absolutely no evidence that DSPO has engaged in any activities whatsoever after
November 6, 2002, OGC goes on to conclude that DSPO is nonetheless affiliated with
the DNC. It is this conclusion, unnecessary to the resolution of the Matter Under Review,
with which we take issue.

OGC reaches this conclusion by relying on: statements made before November 0,
2002; a selective or subjective reading of newspaper reports; and DSPO’s relationship
with a third party, the Association of State Democratic Chairs (*ASDC"), which had no
notice or opportunity to respond to the complaint in this matter.

We consider these purported bases for the determination in order. As OGC
acknowledges elsewhere in its report, statements made before November 6, 2002 are, by
definition, legally irrelevant to a determination of affiliation. While newspaper reports
may provide enough evidence to initiate an investigation, we have serious concerns about
the agency basing important legal conclusions on such information. Here. different press
reports contain contradictory information (OGC relegates the press report that does not
support its conclusions to a footnote). OGC moreover appears to rely on a document that
it has not itself reviewed, although the press alludes to it.” In forming its legal
conclusions, the Commission, whenever possible, needs to review evidence
independently, not merely accept the media’s description of their contents. This is
particularly so where the press description has been denied in direct statements to the
Commission by participants in the meeting described.

Most troubling are the conclusions that involve ASDC. ASDC was never
mentioned in the complaint or generated by the agency as a respondent, which would
have afforded it notice that its own status or its relationship with a respondent might be
affected by the Commission’s actions in this matter. Consequently, it of course did not
submit any information to the Commission and none of the other respondents mentioned
ASDC in their responses.® Yet the Counsel’s report, drawing upon “information
available at this time”” not including any requests for or responses from the entity which

* General Counsel’s report at 1. The Counsel also correctly notes that under the Commission's regulations,
the concept of “financed” is treated differently then that of “‘established, maintained. or controlled.” If an
organization receives funds prior to November 6, 2002, but is still in possession of such funds after that
date, the so-called safe harbor is not applicable, and the organization or entity could be determined to be
“financed” under the statute. See 11 C.F.R. 300.2(c)(3).

3 Specifically, OGC makes reference to a New York Times article which in turn refers to a document
addressed to individuals who had previously donated to the DNC non-Federal Account “in which DSPO
was described as a vehicle for continuing to raise and spend non-Federal money after BCRA's effective
date.” General Counsel’s report at 32.

¢ Commission practice has been to accept and consider a response 1o any notification afforded a resporident.
In this matter, every other political committce named in the report had an opportunity to respond. OGC
considered these responses, and the responses were determinative in the outcome of this case.

T Counsel’s report at 30-31.



is at the lynchpin of OGC’s analysis, argues that ASDC is affiliated with both the DNC -
and the DSPO. We believe this approach raises due process concemns.

OGC’s assessment that DSPO is affiliated with the DNC rests entirely on DSPO’s
relationship with ASDC: Because Counsel posits that the DNC is affiliated with the
ASDC and Counsel further posits that the ASDC and the DSPO are affiliated, Counsel
concludes that the DNC and the DSPO must be affiliated. It is the transitive theory of
affiliation: if A is affiliated with B, and B is affiliated with C, Counsel believes that A
must be affiliated with C. We are not convinced this necessarily follows.®

Nor are we comforted by the possibility that ASDC or DSPO could submit further
information and seek an advisory opinion that clarifies their status. This reasoning is
backward. The Commission should not suggest findings based on inadequate information
and then put the onus on affected persons to correct us. We should strive to make
findings only where necessary, and then only after we have heard (or at least afforded an
opportunity to be heard) from all those in possession of relevant information.

Let us be clear. We are not saying that we can conclusively determine based on
the evidence currently before us that DSPO is not affiliated with the DNC, but merely that
we cannot and should not conclusively determine that it is. The Commission has done no

M independent investigation beyond checking public records, but that has been sufficient to

r determine that there is no reason to believe that the law has been violated. With no

i reason to believe the law has been violated, further investigation is unwarranted at this
,_:.: time. Beyond that, nothing has been determined by the Commission.

- One further point requires emphasis. As OGC states: “Should the Commission
) adopt this recommendation and this report’s reasoning, neither DSPO, the DNC, nor

il anyone else should make any mistake about the meaning of the finding.”® The adoption
f]: of this finding would mean that DSPO, as an affiliate of the DNC, would be barred from
£ raising or spending non-Federal funds. For an entity that has disclaimed any intention to

involve itself in Federal election activity, this is not an insignificant impairment. For the
reasons stated, we decline to adopt the report’s reasoning on the affiliation of DSPO with

the DNC."
‘i/ 24/03 Eln b bz —
Date/ / Chair Ellen L. Weintraub

{/24/03 Bt E. Thoro(@)

Date Commissioner Scott Thomas

® The fact that several state party officials are involved with several organizations may not properly translate
to common control of those organizations, for example.

? General Counsel's report, at 33, fn. 37.

1 We also reject the conclusion in the General Counsel’s report that the DSPO is inherently subject to
Section 434(¢e)(1), instead of Section 434(e)(2) by virtue of the affiliation findings of this report.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

The Leadership Forum, et al. MUR 5338

AL 4

I voted to approve the recommendation of the General Counsel in MUR 5338
because I did not dispute the ultimate outcome. However, I share the concems raised
with respect to the treatment of the Association of State Democratic Chairs, and its
relationship to the Democratic National Committee and Democratic State Party
Organizations. Therefore, I concur with the Statement of Reasons issued by Chair
Weintraub and Commission Thomas.

P
/c(

. 4
G-24-07F ! [/ <C - g/s/
Date Commissiongr Danny McDonald
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DATE COMPLAINT FILED: November 21, 2002
DATE OF NOTIFICATION: November 29, 2002
DATES SUPPLEMENTS FILED:!

Novembet 27 and Decémber 6, 2002; .

January 22,2003
DATE ACTIVATED: December 9, 2002

EXPIRATION OF STATUTE OF LIMITATIONS:
November 6, 20077

COMPLAINANTS: Common Cause
through Donald J. Simon, Acting President

Democracy 21 .
through Fred Wertheimer, President

The Campaign and Media Legal Center -
through Trevor Potter, General Counsel

! The first two supplements consisted of the exhibits to the complaint, which had apparently been
inadvertently left off of the complaint. For case of reference, the material in these supplements will be cited in this
report simply as exhibits to the complaint, not as supplements. The third supplement, which will be cited as “"MUR
5338, Supplement to the Complaint, January 22, 2003," contained additional substantive argument based on facts
that occuared afier the complaint was filed

) All of the potential alleged violations are of provisions added to the law by the Bipartisan Campaign
Reform Act (“BCRA™). Accordingly, this Office has determined to reflect in the Case Management and
Enforcement Priority Systemns a statute of limitations date five years after the effective date of BCRA, which is five
years afier any violation could even theoretically have occurred in this matter. As described infra in the main text, it
now appears one respondent may have sctually violated the law as early as December 24, 2002; the statute of
limitations would run on that violation on December 24, 2007.
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MUR 5338
First General Counsel's Report

RESPONDENTS:

RELEVANT STATUTES:

2

Center for Responsive Politics . '
through Larry Noble, Executive Director

The Leadership Forum
Susan Hirschmann
L. Willism Paxon
National Republican Congressional Committee
. and Donna M. Anderson, as treasurer
Democratic State Parties Organization
Joseph Carmichael
DNC Services Corp./Democratic National
Committee )

and Andrew Tobias, as treasurer
Terry McAuliffe -

2US.C. §431(4)
2 US.C. § 434(a)(4)(B)
2U.S.C. § 434(e)(1)
2 U.S.C. § 434(c)(2)
2US.C. § 441a(aX4)
2 US.C. § 441a(a)5)
2U.S.C. § 441i(aX1) -
2 US.C. § 441i(a)2)

_ 2US.C. §441i(b)
2U.S.C. § 441i(e)
11 CF.R. § 100.5(g)4Xii)
11 CF.R. § 106.1(cX1)
11 CFR § 110.3(a)(3Xif)
11 C.FR § 300.2(cX1)
11 CF.R. § 300.2(cX2)
11 CF.R. § 300.2(cX3)
11 CF.R. § 300.12(d)
11 C.F.R. § 300.13(a)

INTERNAL REPORTS CHECKED: Disclosure Reports
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" 3., Reform Act of 2002 ("BCRA"), Pub. L, 107-155, 116 Stat. 81 (March 27, 2002). This is also the
4

first enforcement matter to apply new Commission regulations implementing BCRA's

5 prqiuuﬁononghe use of non-Federal fimds by national party committees. Seé 11 CFR.

6._ §§ 100 er. seq. In addition to their substantive provisions, these regulations state that when

7  determining whether an arganization is established, maintained or controlled by a national party

$  committee—and thus subject o the prohibition on the use of non-Federal funds—the -

9 Commission’s findings must be “based on the entities’ actions and activities solely aﬁer
10 November6,2002. 11 CFR: § 300.2(c)3). This Office’s recommendations with respect to
11 the Leadership Forum tum on the application of this provision. '
b The complaint contends that two recently formed organizations, the Leadership Forum
13  (“the Forum”) and the Democratic State Parties Organization (“DSPO”), have ties to the
14 Republican and Democratic national committees and thus have violated or are about to violate
15 BCRA'S restictions on the use of non-Federal funds by national party committees. Specifically,
16 the complaint makes 'the following three allegations against the Forum and DSPO:

17 (1) they are directly or indirectly established, financed, maintained or controlled !;y a
18 ) national party committee, see 2 U.S.C. § 441i(a)(2) and 11 C.F.R. § 300.2(c);
19 (2) they have solicited or intend to solicit, receive and spend non-federal funds, see
20 2U.S.C. § 441i(a)(1); and
21 (3) they do not intend to report their financial activity to the Commission, see
22 2U.S.C. § 434(e).

s With respect to DSPO, the complaint alleges in the alternative that DSPO is directly or indirectly

established, financed, maintained or controlled by a state party commitiee or. group of state party committees and
) that it intends to expend non-Federal funds for Federal election activity in violation of 2 U.S.C. § 441i(bX1).
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"*. As to the Forum, the complaint, responses, and publicly availablé information do not -
indicate that it is established, financed, maintained of controlled by the National Republican ™
Congressional Committee (“NRCC™), as the complaint alleges. Because thé Forum thus doeés *
not appear to be subject to BCRAs prohibition on the use of non-Federal ﬁmdsbynaﬁomlpn.ty
commitiees, this Office recommends that the Commission find no reason to believe with regard
to this respondent.® As to the NRCC, this Office does recommend reason to believe that it |
violated the Act by receiving a refind of non-Federal funds from the Forum after thé effective
date of BCRA, but due to mitigating circumstances also recommends no further action with
respect to this violation. |

As to DSPO, the complaint, responses, and publicly available information do indicate
that it is established, financed, maintained or controlled by the DNC Sexvices Corp/Democratic
National Committee (“DNC™), as the complaint alleges. Specifically, DSPO appears to be L
virtually identical to, and essentially an alter ego of, an organization called the Association of '
State Democratic Chairs (“ASDC"™), which is a subordinate committee of the DNC. Nonetheless,
DSPO appears to have engaged innolcﬁvi;ysinceitsfmaﬁon.mditreprsmts that no final
decisions have been .made as to what activity it will engage in or even whether it will become
operational. Consequently, because there is no indication that DSPO has violated or is about to
violate BCRA's prohibition on the use of non-Federal funds by national party committees, this
Office recommends that the Commission find no reason to believe with regard to this respondent

or the DNC.

¢ Significantly, the Forum has engaged in no activity since November 6, 2002 other than submitting a
putative advisory opinion request to the Commission, defending itsclf against the complaint in this marter, and
returning to the NRCC $1 million that it received prior to November 6. The receipt and return of the $1 million
appenr 10 be the only financial activity in which the Forum has ever engaged.
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effpctive November 6, 2002, national committect of political partics — including national
oongu:ioqnl_cu'npaign committees — may.not solicit, receive, or direct to another persona

contribution, donation or transfer of funds or any other thing of value. or sp_end any funds, that

are pot subject to the limjtations, prohibitions and reporting requirements of the Act. 2 U.S.C.
§ 441i(a)(1). This prohibition also applies to officers and agents acting on their behalf, and to

" any other entity directly or indirectly established, financed, maintained or controlled by a

national party committee. 2 U.S.C. § 441i(a)(2).

Anm!ythltdnecﬂyormdmlysubhsbﬂ. finances, maintains or controls another
ntity is a “sponsor” of the other entity. 11 CF.R. § 3002(cX1). The Commission must
examine a variety of factors, set forth in 11 C.F.R. § 300.2(c)2)(i) through (x), “in the context of
the overall relationship between the sponsor and the entity to determine whether the presence of
any factor or factors is evidence that the sponsor directly or indirectly established, finances,

" maintains or controls the entity.” 11 C.FR. § 3002(cX(2). Moreover, the list of ten factors is not

exclusive, Id. 'Althoughthmmmechmguintmnimlogytomﬂectmenew context
presented by enactment of 2 U.S.C. § 441i, the factors are essentially the same as the affiliation
factors listed st 11 CFR. § 100.5(g)(4)(ii) and 11 CF.R. § 110.3(a)(3)(ii). See Explanation and
Justification for Final Rule on Prohibited and Excessive Contributions: Non-Federal Funds or
Soft Money (“E&J"™), 67 Fed. Reg. 49064, 49084 (July 29, 2002). These factors have been used
since 1989 (and some of them since far earlier) to determine whether two committ;zes not
deemed to be affiliated per se are nevertheless affiliated (and therefore subject to single limits on

contributions made to or received from a single source) pursuant to 2 U.S.C. § 441a(a)(S).



ﬁ _
| ]

I..n" :

- 2
u

L
v-l ﬂ
‘:I‘
)
]
)

2
Uub . 1AUSY

VO 0 N O v e W N

._
. O

/=

14

15

16
17
18
19
20
21
2

P%Gn:ﬂwshepm 4 -
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 and activities solely after November 6, 2002." 11 CFR. § 3002(cX3). Withrespectto

financing, the same safe harbor rle provides that “if an entity receives finds from another entity
prior to November 6, 2002, and the recipient entity disposes of the funds prior to November 6,
2002, the receipt of such funds prior.to November 6, 2002 shall have no bearing on determining
thmmemigimmynﬁnm;ehymspomhu;nﬁtywimmmofﬁ-
section.” /d, By contrast, if orie entity received fands from another entity prior to November 6,
2002, and the recipient entity did not dispose of the fands ntil after November 6, 2002, the
recipient’s retention of the funds is “elovant to” any determmination as 1o whether the donor
Wmmcipiem within the meaning of 2 U.S.C. § 441i. E&J at 49084. _

Also effective November 6, 2002, national party committees, national congressional

campaign committees, and any “subordinate committees™ of either shall report all receipts and

disbursements on a monthly basis. 2 U.S.C. §§ 434(a)(4)(B) and (e)(1); 11 C.FR. § 300.13(a).
The term “subardinate committee™ also sppears in 2 U.S.C. § 4414(s)(4), the longstanding
pmvidmofﬂ;bmmua:qnpumfuwfothuwinpunﬁmbleﬁnﬂsbuwemeonmﬂm
of the ssme poliéc.l party from the contribution limitations of 2 U.S.C. § 441a(a)(1) and (2).
However, the term is not defined anywhere in the Act or the Commission’s regulations. In the
E&J for 11 CF.R. § 300.13(a), the Commission, drawing on Advisory Opinion 1976-112
(Democrats Abroad). concluded that “a ‘subordinate committee’ of a national party committee is
one that is affiliated with, and participates in, the official party structure of the national party
committee.” The Commission further stated that, “[blased on the broad legislative intent to
px'ohn"bit national parties from raising and spending non-Federal funds . . . that a subordinate
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5 m THE LEADERSHIP FORUM AND THENRCC

6 A F-cu o . ,

7 l._ mﬂm and Pmmal of'l‘lle Ludershlp Fornm, Ine. .

8 mmwzazmmrmmmmmmmmmua

9 .poliuellormmonwnhmthemmmg of 26 U.S.C. § 527. http://eforms.irs.gov/pac list.

10 asp?irs pac key=810576274. It has not registered with the Commission as a political committee

~3. 11 @mnymmwh_s«msass.waﬂprmsummnwu
G ~a, S (asserting that the Forum exists “outside of the reach of the FECA™); see also Attachment 1 at
'3 1 (putative advisory opinion request from the Forum stating that it “intends in the very near

14 mw@m,ﬁﬁﬁumuymmmmﬁymmmumwu

15 . established, financed; maintained or controlled by the NRCC™).

16 WNWS,ZMMFquaVWamMWﬁm

17 MUR 5338, Leadership Forum Response’ at Exhibit 1 (articles of incorporation). It is unclear
18  whether the Forum has adopted bylaws. On its initial filing with the IRS, the Forum stated that
19 mpuxposewu“toenslgemnonfedenlpohuullchvmesonm“\dloullwekmdto

20 engage in dialogue on issues of :mpomneetoallmnmcm IRS Form 8871. Its articles of
21 mcoxponuon describe its purpose similarly. MUR 5338, Leadership Forum Response at Exhibit

? The same counsel represents the Forum and respondents Paxon and Hirschmann. Although three separate

responses were filed, they are essentially identical with the exception of additional argument in the Paxon and
j Hirschmann responses conceming the alleged persanal liability.
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2. Clatise2 of thé Forum’s articles of incorporation provides in pertinent part that “[tJhe
mu@mﬂtmmmﬁarmmamﬁmum
commitiee of any political party to difectly or indirectly establish, maintain, finance or controk

the corporation” and that “[t]he eoxpomion:hnllnotpuﬁitmyanployeeofll?edudcmdid;w

ormdimict'orlocalcommineeofmypqliﬁcﬂputytob_employedby.qrpmvidemviea
to, the corporation.” Id. _ |
mmesmndIRSEhnghsteduluptwdmtSmB.Hindmm.'lmn-hwyu
pmutheﬁmofWim:ms&Jmquhmgwn.DC,whaeshemdeﬂheﬁms
cbmmth“mtepcadwcemnmgtheﬁmmdwcwa:hpmdthe -
-dmmmon.nwellus_tmootmsmmm hitp://www.williamsandjensen. com/pages/
attomey pages/SusanHirschmann.html. According to an article in Roll Call that is cited in the
complaint, Hirschmann left a position as chief of staff to then-House Majority Whip (now .
Mijorty Leader) Tom Delay in August 2002. Jobn Bresuaben, NRCC Quiety Gives 51 millon s
to New 527, RollCl.ll.Nov 7 2002(lvulableonWesthwal2002WL812mO)
mqums_mp:udcnt.LWimumulnm—hm“umondwsa"b_tb
Washington office of Akin Gump Stranss Hauer & Feld. A former member of the House of
ReprumhhveghewchnummoftheNRCCﬁoml”ztolm He resigned from the House
of Representatives in 1998, but apparently retains extremely close ties to the eatire Republican
leadership of the House of Representatives. The New Repubhc,h_tt_n fororw . tnr.com/archive/
1199/110199/coverstory110199.html. The Akin, Gump web site also states that “since leaving

Congress, Mr. Paxon has remained active in national Republican politics, and serves as an

s Both materials filed by respondents and public accounts variously spell the Forum’s president’s Iast name
u“Hmlnnu and “Hirschmann.™ This report will refer to her as “Hirschmann.”
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Nmeduthel’m. ‘secxemy-uamrermmxmmlms ﬁhngn]u.he'v‘{ad_!g “I:‘“ﬂ’
wudwﬁnmcedxmtorofthem!vyenfgxqq_qu_schm. Sheumeeremofa
ﬁhomuﬁﬁphnyho@ﬁmwﬁchhﬁdaﬂyaﬁmmwmmm
ﬁmlowhﬂm.vw http://www.epiphanyproductions.com/ who.htm]. Among
the organizations Epiphiauy. lists as past [or] present” clicuts on its web site are the NRCC, the
Republican National Conimittee (“RNC™), and “Speaker Denny Hastert’s Keep Our Majority
PAC.” hitp//www.epiphanyproductions.com/clients.html. The Forum"s response, which is

" dated January 10, 2003, asserts that Wadler is “no longer an officer of, [sic] the Forum and has

. fiever boen an employee of the Forum.™ MUR 5338, Leadership Forum Response at 10.

However, the Forum’s Form 8872 for the Year-End reporting period, filed with the IRS on
January 27, 2003, continues to name Wadler as the custodian of the Fosum’s records.”
Ahomedon.thenﬁcloﬁmorppnﬁonutthm'siwmpwuwnndiuhﬂﬁq

" registered agent is Elizabeth N. Beacham, a staff attorney at Akin Gump. In the not quite three

ymﬁmegidmﬁngﬁmhwaebook:hehauppnmﬂyﬂsobmmphyedudepmy

redistricting counsel for the Republican National Committee and deputy counsel for the NRCC. -

http:/fwww.akingump, com/attomney.cfin?sttomey id=1988. The address reported by the Forum
to the IRS is apparently Beacham’s residence.'®

’ mrmsmfmlmndmbumbummlhlRS.llsohsudWldleracuslod:mof
records, though its Form 8871, filed on October 28, 2002, did not.

b mrmsmﬁamofucmpmmmwwmummmmm.mwm
Forum" at that address, was returned marked “Retum to Sender — Attempted — Not Known ~ Unable to Forward.”
Notification was not accomplished until the Forum's counsel contacted this Office to state that he knew of the

" complaint from a press release issued by the complaining organizations, bus that his client had not received the

complaint.
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:+ A fifth individual sssbéiated with the Fonin is it lead courinel fa this ﬁmte . Randolph

- Bvaris of Amtall Goldei Gregory in Atlaita, Gecigié (“Counsel™). Thé Foram's original

3" mgi:taﬁonMﬂielRS'nimedvaucnstodianoﬁhmmﬂs. Evans represents “the former
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and current Speaker of the United States House of Representatives, Newt Gingrich and Dennis

N Hustul.mpecnvely" http://www.agg.com/Attomeys/evans randolph-html. As described

further below, Evans also issued an.opinion letter to the NRCC regarding the legality ofa

- $1 million donation to the Forum.

2 Early Media Accounts About The Forum

mcheduuhibmmlheeomplnm“anumbuofmedummuthtenhermGnhw
theFonnndnactlyouppuﬂoaﬂudeto:tmdmctly Perhnpﬂhemonngmﬁcmofthueum
article by Alexander Bolton in mmllnewspupumﬂed“Bothmuneeto set up new soft-
money mechanisms ® The artiéle, which appeared five days before the Forum first registered
with the IRS, quotes Representative Tom Davis, theh chairman of the NRCC: “We want to
mnkemthmmadequﬁeeondtﬁuforommpponmtégetoufmmeom,nmm
competew:ﬂzwhﬂtheyredomgonthedthunde Wc'rehmng:qﬂ'sdupnghtuaw
[emphasis added]. Weremahngmthaemappropnnemmusothnnmadvocacy
continues.” MUR 5338, Complaint, Exhibit G. The article also paraphrases Davis as saying that
the entire House GOP leadership is involved in the effort. Jd.

The article also describes Hirschmann as “spearhead[ing]) autiiﬁed effort to legally raise
soft moneyu.ahelp Republican candidates” and paraphrases her as saying that House
Republiclnshldx'lotsem&donthetypeofgrouptheywouldusetoge'nheirmge;ontto
voters. Id. The article goes on to quote Hirschmann: “I'll continue to raise a lot of money to get

that message out . . . 1 don’t know if the méchanisms of how 10 do that have been determined yet.
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! Ldon’s thik . finaldeiigns hays bpen moade” Jd. The! 9‘?‘“'“"“"“.’."‘?,",‘,’“1’“"“

commonlyﬁhnllepmu. tbou;hltdoecnot eci f@wgmmgg?"
MUR5338 LadenlononnnRaponnlM
3. The S1 Mnllonl)onaﬁon and its Return
Md:nloudmboththeNRCCsPoﬂ-Gmﬂrepoﬂbtthommonmdthe
Forum' lPou-GmalrepontotheIRS tthROCbuﬂdmgﬁmdlmSlmlhontotthm
onOctochl,zooz.threedaylaﬂutheFmﬁmeththIRSuapoM
organization. Bdwemlhngthndmahon.theNRCCobmnedmopmonleuuﬁmthcm

-

counsel who represented the Forum. Inﬂnlleuu.whchuduedwbuzs.zooz.@msel_
@MhMMiﬁMmbﬁeFmet@j&thmbamwm.
with the restrictions against use for the purpose of influencing any particular election for Federal
office which existed at the NRCC at the time the contributions were originally made.™”! MUR
5338, Leadership Firum Response, Exhibit 3 at 4,

On November 21, 2002, tho Forum requested an sdvisory opinion o determine whether
its acceptance of the $1 m’ﬂiénwou!dde_emitbhé“dincdyorindi:ecﬂyeﬂabﬁsbed.ﬁmneed.
maintained or controlled” by the NRCC."? Attachment 1t 2, 7. In the alternative, the request
sought “guidance as to how it can divest itself of the fizds . . . 50 as not to be deemed to be
established, maintained, financed or controlled by the NRCC.” Jd. at 7. The Forum stated thatit
solicited the donation from the NRCC under a number of express conditions, among which was !
that “the finds were to be designated solely for The Leadership Forum's Building Fund.” /d. at

" This letter did not address 2 U.S.C. § 441i(a), which at the time was nine days before becoming effective.
1’2 The Commission received the request 44 minutes before it received the complaint in this mater.
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|- 5. Finally, the Foram deciared thit the §1 million had been maintained in a segregated account. °
" Id ot 6. Upon rocaving hie Foruzn's et this Offios asked it 0 provide additiooa

-t
o

VW @ N N WM A W N

' MURS338 . ® R I @
mcuncu-d'-m

Mmmﬁyﬁﬁma“wmpiﬁewﬁﬂmmueﬂ"wiﬁnhmbﬂi CFR
§112.1(c). '
' NFMWMMMIWNWO&G'stdbe

' fonheominz. MURSS38.MmdnmtotheCommunon.Dmba20.2002.at2n.2. ﬁo

suchmponsewreeuved.however lsthel-‘ommappumﬂydetamedtoundthemey
back to the NRCC. In a Deceniber 31 letter to the NRCC, the Forum stated that it declined to

meptthepuﬁonﬂymsfuredﬁmdgwhichitchhndwéxedepodﬁdhbam

- swedwwmtmdhndmtbemuedfwmypmm" MURSB:SS.Lada:hmFm '

Response, Exhibit 4 at 1-2. The letter also stated that “by wire transfer, thenmsfuredﬁmds
have been returned from the segregated account to the NRCC.” Jd. at 2. The NRCC, however,
in its amended 2002 ‘Year End Report, reported the building fund’s receipt of the retumed

$1 million from the Forum on December 24, a week prior to the letter.' See also MUR 5338,
NRCC Response at 2. The Forum's Forrh 8872, filed with the IRS for both the Post-General and
Year End periods, disclosed no financial activity other than the receipt and return of the

$1 million."

n Notwithstanding the letter’s use of the phrase “declines to accept,” it appears that the Forum had an
mcnditiomhi.lnbmﬁeﬁmﬂsupmdepuiﬁngﬂmnininmbunkmmammﬂ.zm.

u The NRCC"s report also discloses that an December 30, it refunded the $1 million to prior contributors to
the building fund.

b It should be noted, however, that unlike enities reporting to the Commission, organizations registered with
the IRS under 26 U.S.C. § 527 are not obligated to report all of their receipts and disbursements. Instead, they are

only required to repont itemized operating expenses.10 any person aggregating more than $500 in a calendar year,
and donations from any person aggregating more than $200 in a calendar year. See 26 US.C. § 527(j).
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‘ """ "n‘ M '-_':'.. oY nih. Laenn '.l, T L B ] [T TP ) |
pénston-1o 1. Establishment, Financing, Maintenapce or Oontro! of the Forum.

- +To Mumm:spmdwﬂyotm&mdymoh an) entity, the,gox_n‘rpxgaon
examines a number of factors in the context of the overall mhﬁonshipbetwemt_l_:espomgnqd_
the entity. See 11 CF.R. § 300.2(cX2). Applied 1o the current situation, these factors include:

. - o whether the NRCC, directly or through an agent, has the authority or ability to
d:reetorpnhmpatemthegwmmoﬂhehmnﬂmmmnmof
.emmmuonl,byllws.eomnorothetmlu.uthwghfmnormfomﬂ
practices or procedures, 11 C.F.R.§300.2(c)(2)(ii); :

e whether the NRCC has any members, officers or employees who were miembers,
oﬁmormployeuoftbeFonmthumd:caMafomalorongomgnhuomhp
bawemtbeNRGCmdtheme,orthnmdmeﬂ\eFonmuaw
entity to the NRCC, 11CFR. § 300.2(c)(2X(vi):'® .

" o whether the NRCC, dueetlyorﬂmnghmagent,prowduﬁmdsorgoodsha _
significant amount or on an ongoing basis to the Forum, such as through direct or
mdmdpaymemsfondmmsmuve.ﬁmdmnu.wotbembmnotmludmg
themfel‘toaeommueeofmanowedshmofpmceednomﬂymsed
pursuant to 11 CFR. §102.17, mdothawuellwfully.llc.F.R.

§ 300.2(c)(2)(vii); and .
o whether the NRCC, duecdyorthmughmagem,ludmactiveorsigﬁﬁcm:ole
 in the formation of the Forum, 11 CFR. § 300.2(cX2)(ix).

1 Although this factor is phrased in terms of whether the sponsor has any members, officers or employees
who were formerly members, officers or employees of the allegedly sponsored entity, the reference 10 “creation of a

.~ successor entity” indicates that a flow of members, officers or employees in-the other direction — i.e., from the

‘sponsor to the sponsored-entity — is also highly relevant to the determination.



.- MUR $338. 12
s 'mamlmr-nqm

. ‘We address first the evidesice of NRCC'sxolé in the éstablishimézit mr&mn?deoud.‘m
. mputoftthl mlhmdmnummdmmmdﬁnany.thmmofﬂulﬂmomhp
 between persons associated with the Forum, the NRCC, and the House Republican leadezibiip."” -

a. NRCC’:_ Role in the Establishmenit of the Fornm

A mumber of facts would ordinarily raise questions as to whether the NRCC played &
substantial role in establisking the Forum. First, in comiments printed five days prior to the
Forum's first IRS filing, The Hill quoted Rep. Davis as saying that “[W]e're having stuff sct up
right now . . . so that issue advocacy continues.” mﬁdeMmbpqhmevhn
saying that, in the artcle’s words, “the entire Houss GOP leadership is involved in the effort.™
mmmmmpm&ﬂymmbwﬁmmw
10 “legally raise soft money.” Secondly, it appears that on October 28, the same day the Forum
Sled jts Form 8871 with the IRS naming Counsel as its custodian of records, Counsel provided
an opinion letter ot 10 the Forum but to the NRCC. Viewed in light of the connections between \/
the individuals associated with the Forum and the House Republican leadership in general aind
the NRCC in particulsr, the comments atributed to Davis nd Hirschrmamn and Counsel’s
apparent dual representation of the NRCC and the Foram raise a number of questions about the
NRCC's role in estsblishing the Forum.

However, every comment in the article refers to alleged acts that took place, or were
taking place, prior to November 6, 2002. More to the point, the comments refer at most to acts
undertaken to establish the Forum prior to November 6, 2002. There are no similar facts or

" Although this report examines each of the factors in turn for ease of organization, we stress that the
ultimate application of the factors at 11 CF.R. § 300.2(c) must not be mechanistic. Rather, all of the admissible
information relevant to the factors “must be examined in the context of the overall relationship between the sponsor
and the entity” in order to make the ultimate determination as to whether the alleged sponsor in fact has established,
financed, maintained or controlled the entity.
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Ihdcthnnfchubormnonofll C.F.R.§300.2(c)."anenmyshnllnotbedeanedto

L]

begmﬂywmdwecﬂyuthshq@...byqothcmtymleu,buqdqnthemns actions

. and activities solely after November 6, 2002, thy satisty the requirements of this section.”

11 CFR. § 300.2(c)3) (anphans ldded)." TbBComlnmon emphanzedthlt“BCRA :honld
nﬂhmtaprﬂedmammthupmﬂuapwphfuthewayhymmm&fon
the effective date of BCRA. mnwmhdpmthtmunotmfo:gedmamVe

'mﬁmmmﬁﬁﬁ&mnmmmmev E&]J at 49804. Becsuse the

: _Mmdeommdum'bedmmmlhndcm sdml(mdappmlyjom)

npresenwwnoftheFormndtheNRCCdnewlelybbefathmberG 2002, they cannot
beeonndaeduprov:dmganywidmthatﬂwNRUCembhshedtheFom
b.- . The S1 Million

Bymmu.'t_henfehaborpmimuuc.r.n;aoozccxs)dognmpplyﬁihmu
force to the facts surrounding the $1 million donation from the NRCC to the Forum because the
Forum held on 1o the money for some time after November 6. See E&J at 49084 (retention by
potmﬁdl.ysponmedmﬁtypﬁuNwmbus.ZOOZofmeymcdvqlﬁompotmﬁdspom
before November 6 is relevant to a determination of “financing™). While a single donation may
not by itself show that the donor “estsblished, financed, maintained or controlled” the recipient

within the meaning of 2 U.S.C. § 441i(a), evidence that a potential sponsor provided money to

o Unlike the question of “financing,” the Commission did not single out the question of “establishment™ as
“present[ing] special considerations”™ “within the meaning of this definition.”" E&J at 49084.
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-mothemmon“hi-gmﬁemhmmdbﬂmmmghm.”nmhufwm
'meMMhmﬂwwmmm Snll C.F.R.

§ 300.2(c)(2)(vii). However, mthtsmﬂtu’.ﬂ:el’onmretmnedthemoneybeﬁm:td:dmymng

e . :
Hndthemoneynotbeenramned.tbemdmwmldhwepomwdmglybl

eonchnonthnMNRCC"ﬁnmed the Forum. TheSlmlbonplymmtwudlmt.md.

sl mﬂlionisﬁqiﬂlyaﬁniﬁcantmm Addiﬁomlly.haditbemkqn.theﬂ millionwould

have been the Forum's sced maney, in that it wai the first money the Forum received and, until it

was returned, appareatly the only money the Forum received. But the Forum did notkeep the

' m,mmmmmmﬁmmummnmhm
Undechuecnummthempmofmm:dmnumu-gmﬁcmﬂydmm

According to the putative AOR, the Forum conditioned its solicitation of the NRCC
donation on, among other things, a representation t6 the NRCC “that the funds were to be:’
designated solely for The Leadership Forum's Building Fund ™ Because the Act has never
providedfonnysp_ecialtmunmfon“buildingﬁmd"ofanyenﬁtynoupmyeommiuu,"
the bricks-and-mortar-ype expenses not attributable to any particular candidate that are implied
by the term “building fund™ would, in the Forum’s case, be classic administrative expenses. CfZ
11 CFR. § 106.1(c)X(1). Thus, not only did theplymenteomedimctlyﬁ'oﬁmleNR.CC.inl.
significant amount, but the NRCC knew that it would be for administrative costs. In addition,
the November 7, 2002 Roll Call article cited unnamed “GOP sources” as indicating the Forum

“may be taking over some administrative functions currently done by the NRCC.”* Bresnahan,

» BCRA repealed the former 2 U.S.C. § 431(8)B)viii), which exempted from the definition of
“contribution” lnydomuoulolpmyeomneelhlildm;ﬁmd.bmaddednewzu.sc.ﬁlﬂ(b).wm
essentially continues the sbility of state mdlocnlpmymnm:ammewe and spend wholly non-Fedenl funds
for office buildings so long as the funds are in complete compliance with applicable state law.
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Isupra. Wmmom%mgqmmmfmwmwamwmmwwg

._Wndeoﬂhebahmc,mmdmmth llC.F.R.ﬁBOO.Z(c)(l)(vu‘). . o
_ Howwer,nﬂothuthmgsuenoteqnibecmetheFonmuppmﬂympgedmno )
oﬂlellﬁnmmmtypnuwthemoftbeﬁmdsonbmbcﬂ HudanyoftheNRCC’s
sxmilhonbeenspenl;hadnbegnpledgedueolhtenlfonlpm;orevenhadthel’ommmsed
ofher ftnds priar to December 24, the $1 million would have, to at least some degres, retained its
character as “sced moncy.” B.matlentso_flljl_sinppnuitﬁomtheFomm'sl?o;msssnmm
of this happened. ltuuuethemoneywuavuhbletotheFommﬁomOcmbeanember '
24, and the retum of the money by no means negates that fact. Bmlmderthecucummnoel,tbe |
muefnﬂofﬂxemmey’uvailibililyisfulusWMitnﬁgMth§m )
mammmimmeeémpmmmmmemmnmofmmm
.shwldmakenodxffuencetotheCommsnon 's analysis. Theyarguethatbeuusetbel-‘omm
wuembh:hed.ﬁnmeed.mamtunedorcmholhdbytheNRCC,theFomwmhibned
from possessing any non-Federal funds from November 6, 2002, and that s return of the money
fter that date does mot vitiate its illegal possession of the fimds. MUR 5338, Supplement to the
cmuim,m'uuyzz.zoos.nz. Theyalsonguetim“mamlined,thel-‘omm'sretmof
the funds it received from the NRCC cannot sexve to dis-affiliate it.” Jd.
éonmtothecmnphinants' arguments, the initial question_is not whftherthe Fol;xm;s
possession of the $1 million violates the prohib.itimionthenseof non-Federal funds bymuonal

» Ahonkvﬂuﬁe?mnnlfmedmanymofﬁemuy which was implied by the .
Forum's November 2] putative AOR, which sought, in the alternative, “guidance as to how it can divest itself of the
funds . . . 50 as not 10 be deemed to be established, financed, maintained or controlled by the NRCC.” Attachment 1
at?. MNq\mofmwmwedonlylSdayslﬁumeeﬂ'ecnvedmofmerelevmlmonofﬂum
These facts and those noted in the main text are all part of the totality of the circumstances relevant to any
determination under 11 CF.R. § 300.2(c). The availability of unspent funds provided by an alleged sponsor under
dlﬂ'euntcmlitmoﬂmdnnﬂnfmfewmhmeerse!fe:nvedmmnyhndhdﬂum
conclusions.
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panycommmeel. -See 2 U.S.C. § 441(i):- Rithics; thie first dlikstioa' mitist bs wihiether the '
poumign_o_nhe $1 million cmised the Forum o bé “directly or indirectly established, Emneed.
M-amwwmmccﬁmmnbjeawmmmiﬁmum Second, in
determining whether the' NRCC was a sponsor of the Forum, the Commission must consider “the
Mofmmmmmﬁp"mmmpmm&mmucx;

§ 300.2(c)(2), and at this time that context includes the retum of the money. Viewed in this *~
context, the transfer and return of the $1 million during the BCRA transition period while the
Forum engaged in no other financial activity does not by itself establish the Forum was.
“fnanced” by the NRCC for purposed of 2 US.C. § 441(). ' '

¢  Relationships Between Persons Associated With the Forum, the
NRCC, and the House Republican Leadership

This leaves consideration of the relationships between the individuals associated with the
qum.oﬁtheonehmd,mdﬂ:eNRCCmdﬂieHomRepubﬁmiudmhip.ontheoﬂm"

- These relationships are not insubstantial. Oftheﬂvemdmdmlswhoappeartobemondmely

matedmththeFonm.oneunfomercbummoftheNRCC two are former NRCC staff
membas,on_eofwhom-albatmeonerespondentsclnmunolongqmoﬁcuofthel?m-
is president of a company that includes the NRCC on its web site’s list of “past [or] present”

n mqmﬁmdnhnmhpmmmbmofmcﬂmhpubhmhdmhpnmpmm
candidates for Federal office or persons holding Federal office are, like national party comumittees, subject to sn
cffective prohibition on the raising or spending of any funds not within the limitations snd prohibitions of the Act.
2US.C. § 441i(c); see E&J 2t 49107 (new 11 C.F.R. § 300.62, which implements 2 US.C. § 441i(e), “permits
Federal candidates and officeholders fo solicit, receive, direct, transfer, spend, or disburse funds in connection with
Federal and non-Federal elections only from sources pemmitted under the Act and only when the combined amounts
solicited and received from any particular person or entity do not exceed the amounts permitied under the Act’s
contribution limits™). As with national party committees, this prohibition extends 1o entities directly or indirectly
established, financed, maintained or controlled by one or more Federal candidates or Federal officeholders.
2U.S.C. § 441i(e)(1). Thus, even if one concluded that the Forum was not established, financed, maintained or
controlled by the NRCC as a national political committee, a determination that it was established, financed,
maintained or controlled by the House Republican leadership (or members thereof) as a group of Federal
officcholders would still subject the Forum to a bar on raising or spending non-Federal funds.
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. b mmmm.mmmummmmmmrmmmm
) 2 - in comnection with the operative fucts of this matter. Moreover, of the same individuals, one is &
M3 Wn&d&ﬁeﬁbhémludﬂrmkﬁuwﬂmmlylﬁ%scmddm
4 totbcthen-MljmtyWhp whounowthqumtyladu-bothoﬁhuemdmduﬂs lawﬁnns
wuvelypmotetha:mhnmngchnMMththeludﬁ:hp;mdledmduﬂu
promoted by his law firm as representing Speaker Hastert. - '

The prior association of individuals at the Forum with both the NRCC and the House
Republican leaderskip is cne factor that miay determine whether the NRCC established, financed,
wmmlldmrmmﬁwmmwmwchu;hmnuw
10  relationship™ between the Forum and cither the NRCC or the House leadership. 11 CF.R.
.1 §300.2(c)(2)(vi)..Lﬂ:ewile.ift.heNROCoﬂheHomledulhiphwethe“;_uﬂmilyb'din;tw
B pammpmmthegovmeof'thehmthtwsh“fomﬂwmfmﬂmor .
13 proeedurel. thenthnahomlymdwlteelhbh:hmd.mlmmormoloﬂhehrmby
14  the NRCC or House leadership. 11 C.F.R. § 300.2(c)(2)(i).

15 There does not appear to be any evidence that either NRCC or the House Republican

UD s AUl /s
O 0 N & W

16 1m«mmwmwuwﬁm«pﬁﬁg§mhmrm'smm The Forum’s
17 ‘Articles of Tiicorporation give no such formal sutharity o the NRCC or to the House Republican
18 lelda'shii:. either individually or collectively.2 Likewise, nothing in the nature of the

19  relationships between the individuals associsted withtheFonmandmunbm.dﬂhc NRCC or

20 the House Republican leadership demonstrates a formal relationship between the Forum, as an

n However, contrary to the representations in the Forum's response, they do not absolutely prohibit such
involvement. Chulezoﬂhemlupmh'bmenpbyeaofmuuhulpmymmuuhduﬂenmdnuu
officeholders from establishing, maintaining, financing or controlling the Forum; being employed by the Forum; or
. providing any services to the Forum. Notably, it covers only employees, and not the state or local party committees,
|  Federal candidates, or Federal officeholders themselves. Moreover, it says nothing about national party committees
: or their employees. MUR 5338, Leadership Forum Response, Exhibit 1 at 1.
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" ‘entity, ndtheNROCortheHochpubhmludmhp. Thuefon.tbequeshonuredueedw

'.1. ““ ﬁ

mmwmwmmmmcmmwmm
ﬁmdei:mdindividuﬂsmdeithtbeNkOCmﬁeludmhipmbytbemsdm '
sufficient to support a conclusion that there may be an ongoing relationship between the Forum
itself and its potential sporisors or that the sponsors can control the Forum's goveniance through
‘ﬁn!hmnlpncueelorpmcedmu. -
hthsOﬁeelommon.methlngmthmthemmfmofmhmformaLongom
relationships between the personnel of a potentially sponsoring and potentially sponsored entity * -
umbnzppoﬂacmchn-of“utabhmﬁnmng.mamtmormml"”
Morewer wlﬁlcﬁumuempbymmdeoﬂugnumyexmmﬂme.mﬂumum
neeesnn'lyeonuol. In any.given instance, these relationships may fall somewhere along a
spectrum. Mmemdofthesﬁeéhmisamplﬂe“ﬁrwaﬂ”ofmeonhcbwhﬂsoevu. .
Wmmmmmum«muﬁhﬁmmumimpnmmymﬁm
of the Act. Yetﬁnthudongﬂwspecﬂmgreeonhctsormnmﬁuﬁmbywﬁichmﬁup
so influences particular expenditures or fandraising projects carried out by the other that the
expenditures become coordinated within the meaning of 2 U.S.C. § 441a(a)(7) or the fondraising
projects implicate Section 441i’s particular restrictions on fundraising by party committees or °
Federal candidates or officeholders. Finally, at the other end of the spectrum, is influence by one
gmupuponmeotha-thatiuongullrmdpmuivethatitunounubeonuol(on'tient

o In politics, many people change jobs fairly frequently and maintain a network of connections with former
employers and colleagues. Many, if not most, persons involved in so-called “527™ organizations will have .
connections similar to those in this case. If the mere existence of such professional ties were sufficient to support a
finding of establishment, financing, maintenance or control, then almost every “527™ group would be subject to
Section 441, or at least to an investigation 10 determine whether it was subject to Section 441i.
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lmﬂy%whﬁmﬂmw9@uﬁm%m?m?w: '
thaother). , .- i i v e e

In the present matter, lﬂofthcaddluoqdmdmethumgbtwmbmmththemdme
ofrellnon:hlplbetweenthel-‘onnn spmdmdthenfomuempbyuimdcouuguub
mpportaeonclunonof"mbhshmmt, ﬁnancmg.muntmnceoreonmr'hunlrudybem
addressed. mmdenceofNROCorladmh_lpmvolvanm_tmtheFonnnlmbhshmem )
entirely predates Noyember 6, 2002 xid thercfoiré conics within the safe harbor of 11 CFR. |
§ 300.2(c)(3). The evidence of NREC funding of the Forum is of highly diminisbed importance
because the Forum gave the moncy back before it did anything else: Other than giving the
mmqmnqnmmpmﬁqummwmempwminmmu.ﬁe
quummmmmmeu“mmmm-mwomumum
me%chmdounotpmuconchmthhequmbhshed.ﬁmed.
mmlmned.orconuolledbytheNRCC. 'l'hexeforc,buedonmfomauoncmﬂyavnhble.
thnsOﬁcerecomcndsthutheCommonﬁndmmntobehthher

" Hirschmann or Paxm_: have violated 2 U.S.C. §§ 441i(a) or 434(c).”

» The Forum did assert in its putative AOR of November 22, 2002 that it intended “in the near future™ to
engage in activitics in which entities subject to 2 U.S.C. § 441i are prohibited from engaging. However, in the
absence of the sort of disavowal of present intent that will be described below with respect to DSPO, virtually any
527" organization may all but be presumed 10 have such intent. .

b 1f the Forum begins 1o undertake activities, then additional facts that are not apparent on the current record
could lead to a different conclusion. Thus, in light of the apparent close and continuing ties that persons associated
with the Forum have with the NRCC and House Republican leadership, the Forum would do well to ensure that it is
thoroughly familiar with the definition of “directly or indirectly establish, maintain, finance, orcontrol” at 11 CF.R.
§ 300.2(c). Additionally, the Forum should be aware that if it were 10 qualify as a political committee pursuant 10

" 2U.S.C. § 431(4)XA), it would be obligated to register with the Commission and file regular reports of receipts and

disbursements. See 2 U.S.C. §§ 433 and 434.
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2. - Receiptof the Retirned §1 Million by the NRCC
Section 441i(a)(1) probibits any national party committes from itceiving ary funds not
within the limitations and prohibitions of the Act on ar after November 6,2002. Furthermore,
national party committees were required to have disbursed all of their non-Federal ﬁmdsbefo;'e '
January 1, 2003. 11 CF.R. § 300.12(a). The Commission’s reguhn implementing BCRA
contain a number of transition rules that govern the relationship between national party

commitiees and non-Federal funds retained by them on November 6, 2002. In particular,

between November 6 mdDecunber3l.2002,‘nmﬁomlpmyeonmineéeeuldusenon-Fedqni
money that had been received prior to November 6 for the following activities: -

(1)  topay outstanding non-Federal debts or obligations (or the non-Fedéral share
ofoutﬂndnngdlocabledebtsorobhgaum)mmedmeomecuonthhm
' elecuonthuoccunedpnortoNovanberG
@2 ¢t pay outsundmg non-Federal debts or obligations (or the non-Federal share
of outstanding allocable debts or obligations) incurred in connection with a
runoff, recount, or election contest arising out of an election that occurred
prior to November 6, 2002; or _
3) 1o return the money by check to the original donors or disgorge the finds to
" * the United States Treasury. '
See 11 CF.R. § 300.12(a) and (c). Funds remaining in a national party office building or facility .
account after November 6, however, could only be returned to the original donors or disgorged

to the Treasury. See 11 C.FR.§ 300.12(d).

All of the aforementioned transition rules deal with the disposition of non-Federal money
received by national party committees prior fo November 6 and retained by them on that date.
There are no exceptions to Section Mli(a)’§ total bar on the receipt of ndn-Federal funds by

national party committees on or after November 6, even if thai receipt is a réfund, as in the
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mﬂﬂw'ai‘w . 2 | : '
NRDC';,qn. Thcefae.thuOﬁcemommendstheCommmonﬁndmsontobehevetbn
theNRCCv:olﬂedﬁUS.G.EMlx(a)whznuaeuptedtheFmsmnoﬁheSlunlhon.

Dsp:tethenppumlwolmmofzu.sc.§44h(a).theNRCCnppuntohlvc
auemptedtoeomplymgoodfmhvnthltlustthespmtoﬁlC.F.R.§300 12(d) by retuming
theSlmlhontobnildmgﬁmddononpnortmheDecembuﬂreﬁmddudlme. Moreover, the
NRCCmn-FedallbmldmgﬁmdmldemdubmmubaweenDeeembu‘ﬂmdDecanbet
31 other than refunds to its donors. Therefore, given these mitigating circumstances; this Office
further recommends that the Commission take 5o frther action with respect to this violation
other than sending  letter of admonishment. | e
IV. D%M,AN._DTHEDNC

AL Facts ) :
1. Organization and Personnel of DSPO

On August 14, 2002, DSPO incorporated as 4 District of Columbia nonprofit corporation.
MUR 5338, Complaint, Exhibit F at 1. DSPO’s response asserts that the incorporation was
pursuant to a decision “made by the Democratic State Party chairs and vice chairs™ at a meeting
held in Las Vegas on Augnst 10, 2002. MUR 5338, DSPO Response at 1.2 DSPO’s articles of
incorporation provide that its

members shall consist of the state committee of the Democratic Party in each of

the 50 states of the United States of America, the District of Columbis, the

Commonwealth of Puerto Rico, Guam, the Virgin Islands and American Samoa,

and Democrats Abroad, each such committee to be represented in the corporation,

for voting purposes, by the committee chair and the highest ranking officer of
"such committee of the opposite gender.

» According to the respoase, “'an initial set of bylaws was considered, discussed and adopted informally at
the meeting.” /d. at 1-2. However, the response asserts, the DSPO's initial directors have not formally adopted the
bylaws; therefore, according to the response, DSPO “at this juncture . . . has no actual corporate bylaws.™ /d. st 2.
DSPO did not attach these initial, informally approved bylaws to its response.
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MUR 5338, Complaint, Exhibiit F at'3. They slsc staté thit DSPOis " =~

organized to help build and strengthen state Deinocratic party organizations in the’ '
United States, to achieve the goals of building the Democratic Party at the
grassroots-level and for the acceptance of contributions and making of

expenditures, within the meaning of section 527 ofthelntumlkevmneCodeof
1986 as now in effect or as may hereafter be amended.

On November-29, 2002, DSPOregimedwiththeIntqmlRmueSuvieg as a political
organization within the meaning of 26 U.S.C. § 527. http-//eforms.irs.gov/

‘pac listasplirs pac key=320039118. The address on its initial filing is its counsel’s address.

DSPO has not registered with the Commission as a political committee. However, in the
“purpose™ section of its Form 8871, DSPO describes itself as a “Federal political committee
mﬁmm:ﬁﬁmﬂﬁmmWPﬁuhMerﬁe&" .

" DSPO has not filed any Forms 8872 with the IRS disclosing donations or disburscments
jtemizable under 26 U.S.C. § 527G). In its response to the complaint, DSPO asserts that the -
rellon|thlsmtyetnpﬂuedmththeCmmm-mdbymphe.nm.themnhunot
yet filed a Form 8872 with the IRS - ~ is that '

As of [January 9, 2003], DSPO has no bank account. It has not received a
single penny of money. It has not spent a penny. Thus DSPO has no receipts. It

has no disbursements. It has not conducted any activity or operations whatsoever.
Ithunothwmedmyoblipﬁontoma_kepaymemformything.

n Section 527 of the Internal Revenue Code incorporates by reference the definitions of “contributions™ and
“expenditures” in 26 US.C. § 271(b)(2) and (3). These definitions are similar 10 those at 2 U.S.C. § 431(8XA) and
(9)(A), but without the Act’s provision “for the purpose of influencing any election to Federal office,” and without
the extensive exceptions contained at 2 U.S.C. § 431(8)(B) and (9)(B). For purposes of clarity, unless a direct
quotation is necessary this report refers to “contributions™ within the meaning of 26 U.S.C. §§ 271 and 527 as
“dmnou, and “expenditures™ mthnhm;onGUS.C.ﬂZﬂudSﬂu“duhmu " or “operating
expenses.”

» The IRS date-stamp reads November 29, 2002, though the form was apparently signed by Joseph

Carmichael on November 13, 2002. Another “initial” Form 8871 was filed on January 6, 2003, which contained -
nearly identical information as the first. i
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| MUR 5338, DSPO Respnse s 2 sftions it This Offce is aware of no publicly
. svailshle informition indicating that DSPO has engaged in any activity sinco Jenuary 9.

. .. Joseph Carmichwel, one of the incorporators and iniial directors of DSPO, is isted as
DSPQ's president in its nitial filing with the IRS. cmia._.cncmmnym.,-mor_&.
Missouri Democratic Party, president of the Association of State Democratic Chairs (“ASDC™),
md.byvitﬂnofthehﬂnpodﬁon.;smaoﬁdovicechﬁroftheDNC. .
hitp://www.democrats.org/ shout/ bios/ carmichsel.html; Charter of the Democratic Party of the
United States, Art. IIL, § 1(c) (providing for president of ASDC to serve'ss ex officio vice chair
of DNC) (PDF document viewed on DNE web site, February 12, 2003). )

Also listed on the articlés as an incorporator and initial director of DSPO, and listed on
Forin 8871 as DSPO's treasarer, is Molly Beth Malcolm, chairwoman of the Texas Democratic
Party. http://www.txdemocrats.org/index.asp?menu=party&page=stateOfficers. Her biography
on the Texas Democratic Party’s web site identifies lier as treasurer of ASDC. Finally, listed on
DSPO's Form 8871 as custodian of its records is Ann Fishman. Since 1979 Fishman has been

" the treasurer of record for a number. of political committees that are or have been affiliated with

the ASDC®
2. _ DSPO and Non-Federal Funds
Media accounts attached to the complaint allege that DSPO was established primarily to

solicit and receive non-Federal funds. The most extensive of the accounts is an article from the

?  Also listed on the articles as an incorporator and initial director of DSPO, and listed cn Form 8871 as
DSPQ's secretary, is Bonnie Watson Coleman, 3 member. of the New Jersey Assembly and chairwoman of the New
Jerscy Democratic State Commitiee. htip://www.nileg.state nj.us/Members/watson.asp. Two other individuals are
listed on Form 8871 as vice presidents of DSPO, sithough they are not incorporators or initial directors of the
organization. They are Amy Burks, vice chair of the Alabama Democratic Party and Paul Berendt, chair of the

" Washington State Democratic Central Committee. htip://www.sladems.org/officers.asp; hitp://www.wa-

democrats.org/contact.php.

ol
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Atameenngtwowedsap.thcchmmmof[thc]mNm
Committee, Terry McAuliffe, told a group of 40 of the party’s most prolific fund-
mmthnhcexpededanewlyqutedspmoforgmmnon.thebemomnc
Smery[nc]Orguunuon,tomsenppmxmdymmmonmloﬂmmey
befoxethezmprendmmlelecnm,twopmyﬁmdmmmd.

AttheMnyﬂowerHotelmeeﬁnzonOct.lS pmyoﬁcnlshmdedouu
- nine-psge document on the goals of the [DSPO]. A copy of the document was
obtnnedbythaNewYorkTima.

'Ihuorgamuhonubangcreatedmordutoeomplythhthenew
campaign finance law,” the document says." It goes on to say that the organization
“would have the same legal status as a state party” and it “would not be legally
affilisted with, controlled or financed by the Democratic National Committee.”
MUR 5338, Complaint at Exhibit A. Another inedia report discusses the same or a similar
meeﬁnswwqudntDemomﬁc&omwimDSPOMmmuJouphCnmiMuuying“ﬂn

meeting ‘was an opportunity for the state parties to inake their pitch, which is what I did."™

' MUR 5338, Complaint at Exhibit C. Finally, an August 25, 2002, article from the Washington

Post reported that “Jone nﬁliategfﬂnbemocmianﬁomlConﬁnime—theAmciaﬁdnof
State Democratic Chairs — has already taken formal steps to create a separate organization, the
[DSPO), to raise contributions, including soft money, for get-out the vote and voter registration

activities.™ MUR 5338; Complaint, Exhibit H at 3. The article quoted Carmichael as stating that .

“[w]e must chart a new path after campaign finance reform . . . . [w]ithout an organization such
as DSPO, grass-roots activities and participation would be eradicated and replaced by television-
only cm-nplim.“ 1d.

The responses to the complaint deny the substance, although not the particulars, of these

media accounts. DSPO asserts that “the ljemocr'ati.c state partg'r chairs and vice chairs are still
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."ﬁmﬁﬂ;'ﬁﬁmmd-ommegpuofnéwugmiﬁﬁmnm that may be '

necesiry 6t desitible’to support the building of state and local parties in the post-BCRA
exivironment . . . No final decisions have been made st this point.” MUR 5338, DSPO Response
at 2. 1t also assexts that “there has never been any plan or idea for DSPO to spend any of'its

funds for any ‘Federal election activity.™ Jd. For its part, the DNC points out that in the article
" jtself “the DNC denied, on the record, that Chairman McAuliffe said any of the things attributed

to him in the article by the anonymous source,™ and that “the meeting with donors at issue took
place on October 15, 2002 -“bcfon thie effective date of [BCRA).” MUR 5338, DNC Response
at i.z (emphlsu in original).!
3. ASDC o
ASDC is “m mgp_inﬁ;ne_omisﬁ_ngofmm and vice-chairs of the state Democratic
party committees of the SO states, the District of Columbia and U.S. territories.” Letser, Joseph
Carmichael, Joseph E. Sandler and Neil P. Reiff to Rosemary C. Smith, May 29, 2002,

* submitting comments in response to the Commission’s Notice of Proposed Rulemaking on
" Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, (hereinafter, “ASDC

3 According 10 the article:

; A longtime Democratic fund-reiser who attended a secret party conclave st the
Mayflower Hotel described Mr. McAuliffe’s message as boiling down to “this campaign finance
reform stoff is nothing but junk.” The fund-raiser, who insisted on not being named, explained:
“Terry said, "This is the last time we'll be asking you for money ~ after November S, we can't do
it anymore. But get out there next year and in 2004 and continue to raise all this soft money."”

Mr. McAuliffe did not return several pbope calls seeking comment over the past several
days. Maris Cardona, a spokeswoman for the Democratic National Committee, disputed that Mr.
McAuliffe set a dollar goal. “No one ever remembers this goal that you are talking about,” Ms.
Cardona said. “Terry did not say it."
MUR 5338, Complaint at Exhibit A
n Additionslly, a recent article in The Hill states that DSPO was separated from the DNC before the effective

. . date of BCRA, though the article provides no deiails on how this separation occurred. hnp=/fwww hillnews.com/

news/031203/réform.aspx.
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* Commetits”), st 1. It“inppomeﬁomtomgthenthemlemdupabxhhuofmbemocnhc

MMMWMMMMNMMMWMW

regulators and the Congress, and through training, workshops and other activities™ Id.
'l'heindividualswhom_mmbmofASDC—thechinmdvicechnirsofthem

Democratic parties — “sutomatically serve as members of the DNC.” ASDC Comments at 3,

citing Charter of the Democratic Party of the United States, Art. IIL, § 2(2).2 As of last May,

when the comments were submitted, 13 of these individuals “serve[d] on the Executive

Committee of the DNC, having been elected by their regional cancuses in accordance with the
DNC bylaws or othe.rwile appointed to the Execntive Commiittee.” Jd. All of thete formal ties, .
maddmonlotheASDCchm’uxoﬁdoponmuaDNvaechnr mean that “the state
pmelhmmmpormtrolemmegommceof'theDNC. Id

ASDC has a political cbmmittee registered with the Commission under the name
“Association of State Democratic Chairs Federal Operating Account” (“ASDC-Federal™). This
committee originally registered with the Commission on September 16, 1991, checking the line
i'ndicatingitwaslp_mycomnitteeoﬁhénemmﬁcﬁfty. lnzboo.inrecpometolkéqueu
for Additional Information ("RFAI") from the Commission’s Reports Analysis Division
inquiring about tixe relatively small amount of administrative expenses it reported, ASDC sent a
letter to the Commission in which it stated that it “maintains only three full-time employees and
uiilizes office space currently occupied by” the DNC, which it specifically identified as an

“affiliated national party committee.”

n In fact, the cited provision of the party charter describes this particular class of DNC members as “the
Chairperson and the highest ranking officer of the opposite sex of each recognized state Democratic Party.” Charter
of the Democratic Party of the United States, Article I1I, § 2(a). Thus, it appears that in practice, the “chair and
highest ranking member of the opposite sex”. of a state Democratic party are equivalent to the chair and vice chair of
1be state panty. This description is also virtually identical to the description in DSPO’s corporate charterof the
individuals who are to exercise voting rights on behalf of the DSPO's state party “members.”
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. 'mexuxmhalﬂhngml”l tluoughmZO&Year—Endrgmt,ASDC-Fedunlhﬂedthc

DNC’s lddreu as its address.®® On its 2003 February MonthlyRepon, ASDC-Fedenl changed
its address from that:of the DNCto that of Ann Fishman® lmdex_:ce. Fishman, whoua!so
DSPO’s custodian of records, has been ASDC-Federal’s treasurer of record since it regisfered

‘with the Commission in 1991. Thus, while the recent filing indic'm:s that ASDC-Federal may no

bngabeshningoﬁcupweﬁtbtheﬁNC,iuppmtohweeonﬁnnedmddwweum
November 6,2002. - ' '_
In general, most of ASDC-Federal’s reported receipts ovenhe'ym have consisted of

_ transfers of “dues” received from state Democratic party committees or other fundraising

representatives.>* Most of its disbursements appear to have been for ordinary administrative

expenses. It has on at least one occasion received a payment from the DNC that appears'to have

been a reimbursement of specific expenses incurred by ASDC-Federal on the DNC’s behalf, but

. it has reported no transfers from DNC in the last five years. However, ASDC-Federal has

apparently received other in-kind benefits from the DNC, such as rent and office supplies that it

" has not specifically reported as transfers received. It has on occasion reported transfers to the

DNC as "trinsfmto an affiliated committee,” but these have been comparatively rare and in
relatively small unonms (i.e., well under $20,000, and in some instances less than $1,000).

» ASDC'’s existence as an organization within the Democratic Party and its sharing of office space with the
DNC, appear to predate the Commission, much léss any of the registered Federal political commitices with which
ASDC has been associated. One of the two DNC phone lines tapped by the “Watergate burglars™ in 1972 was
assigned 10 ASDC’s then-cxccutive director. Wells v. Liddy, 186 F.3d 505, 512 (4™ Cir. 1999).

» ASDC has been the apparent connected organization of other commitees that are or have been registered
with the Commission; these commitiees either held themselves out as jOIlI! fundraising representatives or acted in
imporant respects like joint fundraising representatives. These comminiees include ASDC/Democratic Victory
Fund, Americans for Change/ASDC, and Dollars for Democrats. Dollars for Democrats, the most significant of
these committees, originally registered with the Commission as a national comminee of the Democratic Party. On
November 1, 2002, the committee changed its address from that of the DNC 1o the law firm of Sandler, ReifT and

" Young, wlnch is also the address listed for DSPO.
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ASDC also has had, over the years, a non-Federal account or accounts. At times since
1”1,@@&Wi&mﬁd&duﬁﬁtyhthe€oﬁminimutmﬁmﬂm

committee would have done under the allocation regulations that existed prior to BCRA; at other |

times, it has not reported non-Federal activity to the Commission, as if its non-Federal accounts
were analogous to those of a state party committee. It consistently reported non-Federal activity

to the Commission between the 2000 June Quarterly Report and the 2002 Year-End Report. -

More consistently between 1991 and 2002, ASDC-Federal allocated sdministrative expenses
between Federal and non-Federal funds; during that period, when it allocated expenses it always
allocated them according to the fixed percentage ratio ihat was then applicable t6 natiorial party
committecs, rather than the ballot composition n-ﬁo that was then applicable to state party
committees.” ASDC-Federal's 2003 February Monthly Report, covering activity during January
2003, reported all expenses as made from entirely Federal funds.

B. " Legal Analysis

1.  Establishment, Financing, Malntenance and Control of DSPO
s Relationship Bétween DSPO and ASDC

To determine whether a sponsor directly or indirectly controls an entity, the Commission
examines a number of factors in the context of the overall relationship between the sponsor and
the entity, including whether a sponsor has common or overlapping membership, officers, or
employees with the entity that indicates a formal or ongoing relatio.nshi-p between the sponsor
and the entity, 11 C.F.R. § 300.2(c)(2)(iv) and ().

» In response to an RFAI, ASDC asserted not merely that it allocated its own allocable expenses using the
national party committee ratio but that “any expenses that may be incurred by the DNC. including office rent and
supplies, on behalf of ASDC are also paid for on the same federal/non-federal ratio.”

%
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Applying similar factors in the affilistion context, the Commission recently issued an
advisary opinion that found two organizations affiliated where (1) 71% of the members of one
organization were members of the second, (2) membership in the second was a prerequisite for
holdipﬁofﬁceintheﬁr_n,mda)onlyonepmpmuyservedontheboudsofdirectonof
both organizations. Advisory Opinion 2002-15 at 9 and 0.6 (approved February 13, 2003)
(citing AO 1995-12, where “the Commission determined that a state association was affiliated
ﬁmammmmwhmaqwofmemﬁmmbmmma
mesmwmmdssmome_ Stnelssociaﬁo:ibuswmmembersqﬂhe
Momhsocunon"). _

lnthueuethc-bmhpofDSPOmdASDCappmnotmerelytooveﬂap.butwbe

identical. Wlnle the state pmxu themselves are the nominal “members” of DSPO their vonng

nghumthmthegrgamuponn_etobemsedbytbechmmdthenm—haghmnnlnng

officer of the opposite gender of each state party, who are also the “membership” of ASDC.
Moreover, mnjor officers of DSPO hold identical positions with ASDC. Carmichael, for
example, is president of both organizations. Fishman, who is ASDC-Federal’s trasm'er of
record and oné of three paid ASDC staff members, is listed as DSPO’s custodian of records and
contact person. Additionally, Malcolm, DSPO's treasurer, holds herself out as having the same
position with ASDC. _ | | '

Under these circumstances, where the memberships of two organizations are identical,
the purposes they serve are closely related, and there appears to be substantial overlap not merely
in the identities of key officers and employe_s but.in the offices they hold or roles they play in

the organizations, there should be no doubt in the absence of any other evidence that the older
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.ormmonesubhshed,ﬁnmes.munumsorcontolstheother Forallpruuulpurposu,

ASDCmdDSPOlppelnobethe ameorgunumn.
b. Relationship Between ASDC and the DNC _
Since before the establishment of the Commission, the DNC has provided material
support to ASDC in the form of office space and supplies. This support appears to have
continied untilaf least Jamuary 2003, when ASDC-Federal changed its address. The relationship

' betweazASDCandtheDNCullsoewdmedbyASDC s response to an RFAL, in which

ASDCspecxﬁcnllysmedthntheDNCwasmaﬁhnedemmnuee. Anumtyuuubordmm
committee of a national party committee if it is “affiliated with, and part:cnpates.m. the official
party structure of the national committée.” E&J at 49092. Subordinate committees are by
definition “established, financed, maintained or controlled™ by the corresponding national party
committee.” Id. at 49093. ' ' |

The Democratic Party's highest governing document, its charter, specifically provides
that the president of the ASDC shall be a vice chair of the DNC. Charter of the Democratic
Party of the United States, Article ITI, § 1(e). All of ASDC’s members are members of the DNC;
indeed, the class of persons cligible for membership in ASDC (and who exercise their state
party’s voting rights in DSPO) is the same cllss of persons as the very first class of ex o:ﬂl'cio
DNC members provided for by the Democratic Party’s charter. Jd., Article ITI, § 2(a). ASDC's
members comprise 112 of the 4-40 total members of the DNC. Thirteen of these ASDC members
also happen to be members of the DNC’s Executive Committee, “which shall be responsible for
the conduct of the Democratic Pany subject to this Charter, the National Convenuon. and the
[PNC).” M., Article IV, § 1.

In short, by its own admlssxon, ASDC and its members “have an important role in” the

official party structure of the Democratic Party. ASDC Comments at 3. Accordingly, the
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\nformation kveilable at this ime leads 1o the conchisicn that ASDC is “affliated with, and

participates in the official party structure of™ the DNC. Consequently, by definition ASDC
appunwbe“uubnmmmﬁmﬁnedmmmha"bymennc.“ '

¢.  Relationship Between DSPO and DNC _ .

The remaining question is, if a subordinate committee of a national party committee, such -

a3 ASDC, itself establishes, finances, maintains or controls an entity, such 28 DSPO, do the non-

' Federal funds bar of 2 U.S.C. § 441i(a) and the reporting requirement of 2 U.S.C. § 434()(1)

apply to the second-degres organization? .
Section 441i(a)(2) applies to entitics that are “directly or indirectly” established,

__ﬁnuned.miintﬁnedormﬂedbymﬁonﬂpmycomﬁma. Inapplyipgthephrue“o;-

indirectly,” it is important to keep in mind that the criteria at 11 CF.R. § 300.2(c) are drawn |
from the criteria for determining whether two ;:mities are afﬁlinted.‘ The original purpose of the'
M'; affilistion provision was anti-proliferation — that is, preventing the undermining of the
Act’s contribution limitations through the easy expedient of forming nmultiple, nearly identical
political commmwl- The phrase “or indirectly” embodies, among other things, similar anti-
proliferation principles. An organization that is jtself subject to the bar on non-Federal funds by
virtue of being a._s'ubordinmeommittee ofanatic'malpmycmnmineeshonldnotbeableto )

evade the bar by the simple expedient of establishing an alter ego any more than its own parent

» Some of the evidence discussed in this section. such as the 2000 RFAI response and the information from
ASDC’s comments on the “Soft Money™ rulemaking, predates November 6, 2002. However, ASDC has not
smended ASDC-Federal’s Statement of Organization, sought an Advisory Opinion, made a public statement, or
apparently takeén any other action to change or renounce this admission of affiliation. Additionally, this information
differs in a fundamental way from the pre-November 6, 2002 information that could not be considered with respect
10 the Leadership Forum. The information about the Forum consisted of discrete acts, or comments describing
discrete acts, which occurred prior 1o November 6. By contrast, the pre-Novembes 6 information with respect 1o

. DSPO illuminates structural ties that continued beyond November 6, such as the provisions in the Democratic Party

chaner relative to the ASDC president and the state party chairs and vice chairs, and the apparent continued sharing
of office space between ASDC and DNC until at least January 2003.
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controlled™ by the DNC, within the mesning of 2 U.S.C. § 441i(aX2), DSPO is thus subject to
the non-Federal funds bar of 2 U.S.C. § 441i(s) and the reporting requirements of 2US.C.

| §4340)

+ 2. Consequences of Establishment, Flnndng. Maintenance or Control
"a  Non-Federal Funds - .
-mmediammnnExM'biuA.CdemthecomplﬁmmgpﬁdﬂjﬁDSPO
was established to be an organization that could accept non-Federal funds. In particular, the New
YorkﬂmauﬁddnﬂxlgibitAmmutheTmquﬁnedadommmt'disﬁbmedm

" October 15 to persons who had previously donated to thé DNC non-Federal accounts in which

DSPO was described as a vehicle for continuing to raise and spend non-Federal money after
BCRA's effective date.

By contrast, DSPO’s response, dated January 9, asserts that DSPO has from its founding
been, in practical terms, nothing more than a paper shell. 1t states that at least as of January 9,
DSPO had yet 1o raiso or spend its firat penny of any type of funds, Federal or non-Federal. It
also represents that as of that date no final decisions had been made concerning what kind of
money DSPO would raise, what activities it would engage in, or whether it would ever be
activated at all. This Office has found nothing in the public record that contradicts DSPO's
explicit representations that notwithstanding the pre-November 6 statemems attributed to Mr. |
McAuliffe, it has yet to decide whether it will engage in activities that BCRA would prohibit if it
were found to be subject to 2 U.S.C. § 441i. Additionally, this pending enforcement matter put
DSPO on notice that raising funds may violate the Act. Viewed in light of all these
circumstances, there is no indication that DSPO is about to violate 2 U.S.C. § 441i(a).

Therefore, this Office recommends that the Commission find no reason tp believe that DSPO, the
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) DNC, Carmichael or McAuliffe have violated 2 US.C. § 441i(a) in connection with this

~2  matter)’
3 b. Reporting
4 Fouimﬂumms.thisOfﬁcemomepdsthﬂtthomnﬁuionﬂndnomsox_tb

5 believe that DSPO has violated 2 U.S.C. § 434(c)(1). DSPO has had no receipts or

b1
E-

0 S diwmmmmmmmmt@umwdon. DSPO's articles of .
g 7  incorporation state that it intends to operate as a Federal political committee, and the DSPO or
M 2 DNC document obtained by the New York Times also purportedly stated that the DSPO would
g 9  have the same “legal status” as a state party. Thus, DSPO may have intended to eventually
:E:’: 10 .comply with the reporting requircments of 2 U.S.C. § 434(c)2). However, for the reasons
E.:i;: 11 wwmmw'puhﬁrwﬂyuubﬁsh&ﬁnmd,mﬁmimdmmmud
:i"} \' by.theDN(.:;tbueforp.whenmdiﬁtbeemnes'mquimdtoreginerandrepon..itwillbesubject'
& 13 1o Section 434(e)(1), not Section 434(c)2):

14 V. RECOMMENDATIONS

1§ . L. Fmdnomsontobeheveﬂm:heLeldmlononm.S\mnHmcMorL William
16 Paxon have violated 2 U.S.C. §§ 441i(a) or 434(e).

17

13 2.

19

20

21 ' _

2 13 Find no reason to believe that the Democratic State Parties Organization has violated
23 2U.S.C. §§ 441i(a) or 434(c).

24

» Should the Commission adopt this recommendation and this report’s reasoning supporting it, neither
DSPO, the DNC, nor anyone else should make any mistake about the meaning of the finding. For the rcasons
described in this repont, there is presently enough information 10 conclude that DSPO is directly established,
financed, maintained or controlled by ASDC and is therefore indirectly established, financed. maintained or
controlled by the DNC. Accordingly, before DSPO accepts any non-Federal funds, it would be well advised 10
obtain an advisory opinion permitting it to do so and to present, in a request for such sn opinion, evidence that either
- its relationship with ASDC or ASDC® srelauonslnp with the DNC has changed from that described in this report.

} Snncn.ssooz(:)«) :
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4. Find no reason to believe that the DNC Semces Corp./Democratic National Committee

and Andrew Tobias, as treasurer; Joseph Carmhichael or Terry McAuliffe have violated
2 U S C.§ 4411(:) .

5. Appwve the appropriate letters.
6. Close the file.

3/27/¢3

Other Staff Asnped Brant S. Levine
Attachment: : _
1. November 2], 2002 letter from the Leadership Forum requesting advisory opinion
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- 8871 Political Organization
OMB No. 1543-1693
e, e T Notice of Section 527 Status

Part! Geaneral Information

1 Name of organization
ALiEeadership Forum

Employer Identification Number

81-0578274
2 Malling Address (P.O. Box or number, strest, and room or sults number)
4123 8. 361h Strest, B2
City or town, state, and ZIP code
Aslington, VA 22208
3 e-Mall address of organization -~
no@email.com
42 Name of custodan of records 4D custodian's Address
J. Randolph Evens 1201 West Peachtres St.
Suite 2800

Atianta, GA 30308

5a Name of contsct person
J. Randolph Evans

5b Contact person’s address

1201 Wast Peachtres SL
Suite 2800
Atlanta, GA 30309

B Business address of organization (if different from malling add

, street, and room or suite number

City or town, state, and ZIP code

Partll Purpose

|7 Describe the purposs of the arganization

To sngage In nonfederal political activities on state and local levels and to

po to all A

Partlll List of All Related Entities (see Instructions)

[ll Nama of Related entity Jlb Relationship

ISc Address

Part IV List of All Officers, Directors, and Highly Compansated Employees (see instructions)

[9a Name [ab Tite |9c Adaress |
Susan B, Hirschmann President 1155 21st Street, NW

Washington, DC 200368
L. William Paxon Vice President 1333 New Hampshire Avenue, NW

Washington, DC 20036
Julie Wadler Secretary-Treasurer 104 Hume Avenue

Alexandria, VA 22301

RECEIVED IN CORMa
IRS N&L.1ERY
# 045 RESORT

A

NOV 1 3 2002

SIGN rms.:n:mﬁ o] v oraineche .wmml'ﬁw

and to the best of my knowledge and bellef,

NOV 03 2002
OGDEN, UTAH

described in section 527 of the Internal

10/28/2002
HERE 2!22.‘.'.,".'*' &uthori!‘d offittal Date d 2
For Paperwork Reduction Act Notide/ see saparate instructions. Cat. No. 304000 :

Form 8871 (7-2000)
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@ COMMONWEALTH OF VIRGINIA

SCC819 STATE CORPORATION COMMISSION
(05/02)

ARTICLES OF INCORPORATION
VIRGINIA NONSTOCK CORPORATION

The undersigned, pursuant to Chapter 10 of Titie 13.1 of the Code of Virginia, state(s) as follows:

1.

2.

The name of the corporation is; The Leadership Forum

The corporation intends to conduct the business of a nonfederal political organization.
The nature of its business will be to engage in political activities on state and local
levels and to engage in dialogue on issues of importance to all Americans. Unless
expressly permitted by future amendments or revisions to the Federal Election
Campaign Act of 1971, 2 U.S.C. § 431 et. seq. ("FECA"), the Bipartisan Campaign
Reform Act of 2002 ("BCRA") or Supreme Court authority, the corporation shall not
purchase, create or participate in any broadcast or public communication which refers
to a candidate for Federal office. The corporation fusther shall not engage in voter
registration activity within 120 days of a regularly scheduled Federal election or engage
in voter identification or “get out the vote” activities in connection with any election in
which a candidate for Federal office appears on the ballot.

The corporation shall not permit any employee of a Federal candidate or state, district
or local committee of any political party to directly or indirectly establish, maintain,
finance or control the corporation. The corporation shall not permit any employee of a
Federal candidate or state, district or local committee of any political party to be
employed by, or provide services to, the corporation. The corporation shall not
authorize candidates for Federal office, nor their actual agents, to solicit, receive, direct,
transfer or spend funds of any kind for the corporation.

The corporation shall be authorized to create and maintain a separate building fund
specifically designated to defray any cost for construction or purchase of office facilities
and not for the purpose of influencing the election of any particular candidate for office.

The corporation is to have no members. [ X] Mark this box, if applicable.
OR '
The corporation is to have the following class(es) of members:

The directors of the corporation shall be elected or appointed as follows:
Each director shall serve a three year term with one thi the total number of all

directors being up for election in any given vear. The directors up for election gshall be
elected by a majority vote of all directors not up for election. In the event of a tie_the
deciding vote shall be cast by the President of the corporation.
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A. The name of the corporation's initial registered agent is
Elizabeth N. Beacham

B. The initial registered agent is {mark appropriate box):
(1) an individual who is a resident of Virginia and
[ 1 aninitial director of the corporation.
[X] a member of the Virginia State Bar.
OR
2 [ 1 adomestic or foreign stock or nonstock corporation, limited liability company, or
registered limited liability partnership authorized to transact business in Virginia.
A. The corporation's initial registered office address, which is identical to the business office of the
initial registered agent, is:
4123 S. 36" Street, #B2 Arlington , VA 22206
(number/stroet) {city or town) (zip code}

B. The registered office is physically locatedinthe [ Jcityor] X]countyof ____Adington =

7. The initial directors are:

NAME(S) ADDRESS(ES)

L. William Paxon 1333 New Hampshire Avenue, N.W.
Washington, DC 20036

Susan Hirschman 1155 21* Street, N.W,
Suite 300
Washington, D.C. 20036

INCORPORATOR(S):
E‘M :\\Mw.ﬂ_» Elizabeth N. Beacham
SIGNATURE(S) PRINTED NAME(S)

See instructions on the reverse.
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STATEMENT OF DESIGNATION OF COUNSEL
Please use one form for each respondent

MUR 5403

NAME OF COUNSEL: J. Randolph Evans, Esq. / Stefan C. Passantino, E_sq.

FIRM: McKenna Long & Aldridge LLP
ADDRESS: 303 Peachtree Street, N.E.

Suite 5300

Atlanta, Georgia 30308

TELEPHONE:(404) 527-4000

FAX:(404) 527-4198

The above-named individual is hereby designated as my counsel and is
authorized to receive any notifications and other communications from the
Commission and to act on my belfalf Before the Commission.

Susan B. Hi}sc.
int Name
j/ %/OL/ 7 T~ President
Dafe = "Signature Title

RESPONDENT’S NAME: The Leadership Forum

ADDRESS: Williams & Jenson

1155 21* Street, N.W. - Suite 300

[]]

Washington, D.C. 20036

TELEPHONE: HOME
BUSINESS (202) 659-5249

ATLANTA:6621502.1



